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and 1734. 


Sir William Billers Night, John Lawton and Nicho- X 

las Paxton Eſquires, Truſtees for certain Creditors A pella "I 
of the Governor and Gompany of Undertakers for "LE = 
raiſing Thames Water in York Buildings, 


His Grace Edward Duke of Norfolk, S/rRobert Cute 
Sir Robert Sutton, Lieutenant- General Wade, and Reſpondents. 
Others, „ 


The Reſpondents CASE. 


H E Reſpondenis having taken from Sir Alexander Murray ſome Lead Mines lying in the County of 

Argyle, let the ſame to the Governor and Company of YorksBuildings, for the Term of 25 Years, 
at the yearly Rent of 3600 J. and to ſecure the punctual Payment of the ſaid Rent, the Company 

bound and obliged themſelves to infeoft the Reſpondents in all their Eſtates in Scotland, to the End that 
they might thereout receive an Annuity or Rent-charge of 3600 J. yearly, during the ſaid Term. 

The Credit of the ſaid Company being by their groſs Miſmanagement funk to ſuch a Degree, that their Bonds 
ſold at a great Diſcount, they contrived a Scheme to trip up the Security which the Reſpondents had upon the 
Scotch Eſtates, and to charge the ſame with large Sums of Money for their own Uſe and Benefit and with the 
Payment of their Bonds, moſt of which were in the Poſſeſſion of the Directors and Proprietors of the Com- 
pany, preferably to the Reſpondents Demands, 


\ 


q 


wary 18, 1731 2. Accordingly by Indenture between the ſaid Company and the Appellants, the Company granted to the Appel- 


lants (by Way of Leaſe and Releaſe, a Form of Conveyance unknown in Scotland) their ſeveral Lands and Tene- 
ments in Scotland therein mentioned, to the Intent and Purpoſe to raiſe Money for Payment of Bonds to be given 
or granted under the Seal of the Company to the ſeveral Subſcribers to the Propoſals thereunto annexed, and there- 
after in Truſt for the ſaid Governor and Company. | 

The faid Propoſals annexed were for raiſing a Sum, not exceeding 100, ooo l. for diſcharging the Company's 
Bonds, and enabling them to carry on their Works in Scotland, upon the Terms and Conditions following, viz. 
That the Subſcribers do pay one fifth Part of the Sums ſubſcribed in Money or Bonds, or Receipts, commonly 
called Slips, given for Bonds, within ten Days after Execution of the Deed of Truſt: That the remaining four 
Fifths be paid in like Manner to the Company's Caſhier, on or before the 25th of March next: That the Re- 
ceipts ſigned by the Company's Caſhier be given to each Subſcriber for the firſt Payment, carrying Intereſt for the 
whole Sums ſubſcribed from the Time of ſubſcribing till the ſaid 25th of Marche That new Bonds bearing Date 
the 25th of March 1732, be given to the Subſcribers, the Principle to be payable on the 25th of March 1735, 
and the Intereſt every half Year till that Time: That the Reverſion of the Company's Eſtates in Scotland be 
veſted in Truſtees, as a collateral Security for the ſaid Subſcribers : That in Default of Payment of four Fifths 
of the Sum ſubſcribed by each Perſon, on or before the 25th of March next, the Defaulter ſhall forfeit the firſt 
Payment of one Fifth to the Uſe of the Company. | 

The ſaid Rent of 3600 J. not having been paid, and the Credit of the Company having greatly failed, the Re- 
ſpondents got an Inhibition againſt them (i. e. an Injunction to the ſaid Company not to diſpoſe of theit Eſtates, fo 
as to prejudice the Reſpondents Demands) and at the ſame Time executed a Summons of Adjudication for Payment 
of the Rent then in Arrear, and of the ſubſequent Rents that ſhould grow due during the Continuance of the Leaſe. 
And in July following, as ſoon as the Days of the Summons were run out, it was inrolled, and when it was 
called before the Lord Ordinary on the 2oth of the ſame July, the Company appeared, and, meerly to gain 
Time to execute the fraudulent Scheme they were then contriving, inſiſted there could be no total Adjudication, 
becauſe they would take a Day to produce a Progreſs (i. e. that they would convey Lands to the Reſpondents 
ſufficient to anſwer Demands ;) and the Ordinary aflign'd them the iſt of November then next. But the Com- 
pany never attempting to produce any Progreſs as they had undertaken, the Reſpondents after having been thus 
delay'd, at laſt obtained a Decree of Adjudication. 

The Uſe the Company made of the Time thus. given them, was to execute a Diſpoſition to the Appellants, 
whereby they fell and diſpone to them all their Lands and Eſtates within Scotland, as the ſame are more 
particularly enumerated and ſet forth in their original Rights and Infeoftments thereof, diſpenſing with the Generali- 
ty of the ſaid Diſpoſition, upon the ſpecial Truſts and Confidences, and to the Intents and Purpoſes alenarly (i. e. 
only and to none elſe) ſpecified and contained in the faid Deed of Indenture ; then follows a Procuratory of Re- 
ſignation and Precept of Seiſin, neither of which do enumerate the Company's Lands and Eſtates, but the Precept 
bears a Warrant in general, to give Infeoftment, in all their Lands and Eſtates in Scotland, under the Reverſion 
already mentioned, how ſoon and whenſoever the ſaid Sum of 100,000 /. mentioned in the ſaid Indenture, or fo 
much of the ſaid Sum as is or ſhall be ſubſcribed to the Propoſals to the faid Deed of Indenture annexed. 

The Infeoftments taken in Virtue of the Precept, bear, that the Baillie (i. e. the Steward of the Granter of 
the Infeoftment, and to whom the Order for infeofting is directed) had and held in his Hand the ſaid Diſpo- 
ſition of the 25th of Ofober 1732, but not bearing, that he alſo held, or that there was produced or publiſhed by 
him, as the additional or ſubſidiary Warrant for his giving ſpecial Infeoftments, the Company's original Rights 
and Infeoftments in their reſpective Lands and Eſtates ; notwithſtanding whereof, the Baillie proceeds upon the ſole 
Warrant of the general Precept to infeoft the Appellants, particularly, in all and ſingular the Lands and Tenements 
acquired by the Company in Scotland; and in order to ſupply the Defects of the Baillic's Warrant, the Notary, 
in extending the Inſtrument of Seiſin, after reciting the Act of the Baillie in Execution of the Precept, which was 
the ſole eſſential Act that could conſtitute a real Right, proceeds to recite as from himſelf and in his own Name, 
that to the Lands and Tenements above enumerated, in which the Baillie had ſo infeoſt the Appellants, the Com- 
pany had truly Right by Infeofrments or Conveyances of ſuch and ſuch Dates z which may be true, but none 
of theſe were produced to, or read or publiſhed by the Baillie, or his Order, in the Act of giving Infeoſtment 
therein to the Appellants. | | 

The Reſpondents got a Charter of Adjudication under the Great Seal, upon which they were infeoft in 
the Company's Eſtates with all poſſible Expedition on the Part of the Re/pozdents, but they were delayed by the 
Oppoſition made by the Company, to the paſſing the Charter in the Exchequer. 


And the Reſpondents, by virtue of the Company's Obligation of the 31ſt of July 1730, were again infeoft in 
their Eſtates at different Times from December 1733, and November 1734. | 


* 


The 


; : 

3 February 1735-6. 

April 1730- 
June. 


July 2. 
October 25, 1732. 


December 11. 


July 26, 1936, 


„„ SRO ‚ 


The Reſpondents having a direct and immediate Lien upon all the Company's Eſtates in Scolland, and apprehen- 
ding this whole Tranſaction to be a fraudulent Contrivance to invalidate their Security, brought an Action of Re- 
duction Improbation and Declarator, before the Court of Seſſion in Scotland againſt the Appellants, as Truſtees 
tor the Company's Creditors, who ſtood infeoft in the Eſtates of the Company as aforeſaid, and againſt many 
other Perſons who were Creditors of the ſaid Company by Adjudication, for producing all Bonds Diſpoſitions 
Infeoftments and other Writings, granted to them with relation to the ſaid Eſtates, and for voiding and ſetting 
aſide the ſame. + | | 1 

When this Action came to be called, Certification (i. e. a Decret certifying and declaring that the Deeds 
called for, and not produced, are to be held as falſe and forged) was rachel againſt the Appellants, and the De- 
cree was extracted; but the Appellanis applied to the Court by Petition, and therewith produced the ſaid Indenture 
of the 18th of January 1731-2, with the faid Propoſals annexed, and Diſpoſition, containing Procuratory of 
Reſignation and Precept of Seiſin, and the ſeveral Infeoftments which foHlowed thereupon, and repreſented, that 
they had been produced in Court in another Action, when the, faid Certificgtion was pronounced: Whereupon 
the Lords Reponed the Petitioners (i. e. Appellants) and notwithſtanding the extrated Certification, allowed the 
Deeds and Writings then produced to be received in the Proceſs, as 1 they had been produced at firſt : Tho? the 


Reſpondents acquieſced in the ſaid Interlocutor ; yet, to prevent Miſtakes, they preferred a Petition to the Court, 


praying to have the ſame explained, by reaſon of the Ambiguity of the Words, Reporing the Petitioners (i. e. 
Appellants.) Upon adviſing whereof with Anſwers for the Appellants, the Lords Declared that the Certification 
ſhall ſtand good, and have its full Effet againſt all other Writs, except thoſe produced with the foreſaid Petition for 
the Defenders (i. e. Appellants.) 18 n | ; 
There appears ſubjoined to the ſaid Propoſals a Liſt of Names, all written with one Hand, and without 
Date, and oppoſite to each Name, which are fifty-ſix in Number, a Sum ſet down amounting in the whole 
to the Sum of 72,6451. after which it is ſaid, that the Company's Secretary by Order of the Directors, purſuant 
to a Reſolution of a General Court held the 24th of March 173 1-2, had ſigned for the Uſe of the Company 27,2157. 


And it appears from the Company's Books that the whole Sum paid in to their Caſhier in Purſuance of this 


Project in Money, was but 419 J. 25. 4 d. and in old Bends and Slips but 10, 990 J. 9s. 6 4. — 6, 481 J. 35.594. 


of which belonged to the Proprietors of the Company themſelves. 

The Cauſe being brought to a Hearing before the Lord *Dramore Ordinary, the Plaintiffs (i. e. Reſpondents) 
inſiſted, that the Indenture, Diſpoſition, and Infeoftments in Favour of the Appellants were Deeds relative to a 
Subſcription to be made, and to Bonds to be iſſued in Conſequence thereof, but that it did not appear, that the 
ſaid Project took Effect, or that any Perſon ſubſcribed, or that any Bonds were iſſued to ſuch Subſcribers in 
Terms of the Conditions, for that the ſaid Diſpoſitions and Precept of Seiſin is for Security of the Sums then 
to be ſubſcribed to the Propoſals annexed to the Indenture produced for the Appellants, and therefore that the 
ſaid Diſpoſition and Infeoftment ſhould be ſet aſide as Sine Cauſa or propter Cauſam non Secutam, there being no 
Ground or Voucher of any Debt to which they relate produced, or that then could be produced, becauſe of the 
Decree of Certification aforeſaid. That it being impoſſible to diſcover by any Record, who are the Perſons for 
whoſe Behalf this Security is held, either the Decree given againſt the Appellants muſt conclude and affect theſe 
Creditors, or the Right created in their Favour muſt be void in Law. And that the Infeoftments were in- 
effectual in ſo far as it ſtood a Security for any Part of the Money ſubſcribed for by the Company's Secretary, 
for that the Company could not create a Security to itſelf, and their attempting it was fraudulent, for the Secre- 
tary's Subſcription was made at a Time too late for any other to ſubſcribe in Terms of the Propoſal. 

The Lord Ordinary was pleaſed of this Date to pronounce the following Interlocutor, ** Suſtains the Rea- 
« ſon of Reduction founded upon the Decreet of Certification, relevant to reduce the Indenture dated the 1 8th 
« of January 1732. And the Diſpoſition of the 25th of O#ober 1732, under which the Defenders (i. e. 
« Appellants) claim, except as to the Intereſt of Rowland Ainſworth, Samuel Grove, and Sir John Meres, 
« who have taken a Day to produce their Grounds of Debt, and appear not as yet to be concluded by it, and 


diſcerns accordingly, and /eparatim ſuſtains the Reaſon of Reduction as to the Sum of 27,215 J. ſubſcribed by 


February 7717378. 


« the Company's Secretary, and finds the Company could not ſet up that Sum as a Debt, nor ſecure it by 
« Infeoftment, to the Prejudice of the Purſuers (i e. Reſpondents) anterior and lawful Debts; and ſo far alſo re- 
« duces and diſcerns, and finds that the Company's entering into the ſaid Indenture with Sir William Billers, 
« Sc. to raiſe a Sum not exceeding 100, ooo J. for Payment of the Debts the Company owed by Bonds, and for 
& carrying on their Works in Scotland, and yet by the Conditions thereto annexed, allowing the Subſcribers to 
% pay their Subſcriptions by old Bonds or Slips, which could not anſwer the End propoſed in the ſaid Inden- 
„ture, was a Fraud; and that ſuch Payment by old Bonds or Slips, could not create an onerous Cauſe in Sup- 
«« port of the Indenture and Diſpoſition aforeſaid, in Behalf of any Stockholder of the Company, to the Hurt 
« or Prejudice of the Purſuers, who were lawful and anterior Creditors ; and finds the ſaid Reaſon of Reduction 
«« ſufficiently proven; and therefore reduces the ſaid Indenture and Diſpoſition, and the Infeoftment followin 
e thereupon, ſo far as the ſame are claimed under by any Stockholder at the Time, or Purchaſer of ſuch old Bonds 
and Slips from ſuch Stockholder, and Decerns, reſerving to ſuch Subſcribers as paid ready Money to be fur- 
cc ther heard on their Intereſts as accords; and finds no Neceſlity to adviſe the other Reaſons of Reduction and 
« Anſwers thereto, but ſupercedes any Extract herein till the roth of November next, 

The Appellants preferred a Repreſentation to the Lord Ordinary, complaining of the ſaid Interlocutor, to which 
the Reſpondents put in Anſwers ; and the Cauſe being again heard, and the Reſpondents inſiſting, that the Diſpoſi- 
tion and Infeoftment following thereon was void, in regard it did not particularly mention the Names and De- 
ſignations of the Creditors, in whoſe Behalf the Feoftment was granted. His Lordſhip did, of this Date, pro- 
nounce the following Interlocutor. Having conſidered Repreſentations and Anſwers with the foregoing De- 
e bates, adheres to his former Interlocutor, as to the three Points therein determined; but declares he will hear 
Parties Procurators further as to the Proof that old Bonds and Slips were retired in Place of paying Money 
„upon the Plan of the Subſcription mentioned in the Debate, but repells the Reaſon of Reduction: That the 
** Diſpoſition in . and Infeoftment following thereon, is null, as not mentioning the Names of the Per- 
6 ſons and Sums due ſeverally to them, in reſpect the Names of Truſtees are therein mentioned, and the ſpecial 
% Sum of 100, 000 J. but finds the Purſuers (i. e. Reſpondents) having called the ſaid Truſtees, they were not 
« bound to notice nor call theſe for whoſe Behoof the Truſt was created; and who, holding their Bonds by a 
« blank Indorſement from a Servant of the Company's, could not be ſo known as to be made Parties to this Suit. 

The Appellants preferred a Petition to the whole Lords, complaining of the ſaid Interlocutors of the 26th of 
July 1736, and that of the ↄth of February 1737-8, and the Reſpondents preferred a Petition to the Court, com- 
plaining of that Part of the Interlocutor of the 7th of February 1737-8, which repells the Reaſon of Reduction, 
that the Diſpoſition in Queſtion, and Infeoftment following thereon is null as not mentioning the Names of the 
Perſons and Sums due ſeverally to them, to which Petitions Anſwers were ſeverally put in for both Parties. 


The 


Nove 


January 


November 17, 1738. The Lords on Conſideration of the faid Petition preferred in the Name of the Appellants, and the Anſwers 


Ba. 


: 


of the Reſpondents, by their Interlocutor of this Date, adhered to that Part of the Lord Ordinary's InteWocutor 
ſuſtaining the Reaſons of Reduction founded on the Decreet of Certification; and it appearing to the Lage 
there were ſeveral Points in the Cauſe yet undetermined, which did not properly lie before them | 
termination, and both Parties defiring Determination upon the whole Cauſe, the Lords remuted both Peti- 
tions and Anſwers, excepting ſo far as they had adhered to the Lord Ordinary”s Interlocutor, to hear Parties further 
on the Points already determined as well as on: the other Points of the Cauſe in which no Judgment had been given, 
with Power to his Lordſhip to determine 4 Report. : AE 

The Appellants preferred another Petition to the Lords, complaining of that Part of the faid Interlocutor 
of the 17th of November 1738, whereby they adhered to the Lord Ordinary's ſaid Interlocutor, ſuſtaining the 
Reaſons of Reduction founded on the Decreet of Certification, and praying the ſame t be reverſed, or at leaſt 
to allow them to be heard by Council on this Point, with the other Points remitted to be heard and deter- 
mined by the Lord Ordinary, The Conſideration whereof was by their Lordfhips allo remitted to the Lord 
Ordinary, PL * 1 | | 

And the Cauſe having, in Purſuance of the ſaid Remit, been again brought to a hearing before the Lord Or- 
dinary, it was inſiſted by the Reſpondejtts Council, that the Indenture, Diſpoſition, and Infeoftment following 
thereon, in Favour of the Appellants, was void and ought to be ſet aſide, for that the Diſpoſition not having 
been granted for ſeveral Months after the Reſpondents had brought their Action of Adjudication, and had alſo 


ſer ved Inhibition againſt the faid Governour and Company, that Deed of Diſpoſition voluntarily granted, and 


the Infeoftments which followed upon it, being in Prejudice of them, who before then were juſt and lawful Cre- 
ditors, ought therefore, and in Virtue of the Act of Parliament made in Scotland, Anno 1621, againſt unlawful 
Diſpoſitions and Alienations, to be ſet aſide. 2dly, That the Company had only a perſonal Right to the Eſtates 
of Mariſbal, Soutbeſt and Linlithgow, and although the Appellans and Reſpondents are Infeoft in them, yet theſe 


Infeoftments being a non habente poteflatem ought to be ſet aſide, and tne Competition tried upon the perſonal 


January 1 2, 1738-9. 


Right; and as this perſonal Right was conveyed by the Company to the Reſpondents, in and by the Contract ard 
Articles, Anno 17230, it eſtabliſhes in them a Title to the Rents and Profits of cheſe Eſtates prior and preferrable 
to the Appellants, whoſe Indenture and other Security Here not projected for two Years after, And gdly, That the 
Infeoftments, and Inſtruments of Seiſin in Favour of the Appellants are void, for having proceeded without any 
Warrant or Authority, for tho* the D&edugt Diſpoſition, which was the Warrant and Foundation of ſuch Inſtru- 
ments of Seiſin, deſcribes all the Lands, Lordſhips, Baronies and other Eſtates whatever, lying in Scotland in 
general only, yet theſe Inſtruments of Seiſin bear, that the Appellants were infeoft in all the Lands and Eſtates of 


the Company by a very ſpecifick Enumeration and particular Deſcription of every Parcel of them, which being un- 


warrantable, ought therefore to be ſer aſide. 

The Lord Bramore Ordinary, having reported the above Debate to the whole Lords, their Lordſhips by 
their Interlocutor of this Date, Suſtained the px y made to the Diſpoſition dated the 25th Day of October, 
1732. and Infeoftment following thereon, under which the Defenders claim: (Viz.) That it does not appear by 
the ſaid Diſpoſition and Infeoftments, that there was thereby any real Right created in the Eſtates of the York-Buildings 
Company or any of them, in Favour of any Perſons certain, or for any certain or definite Sum; and therefore 
find the ſaid Infeoftment void and null in Competition with the Purſuers ; (i. e. Reſpondents) and adhere to their 
former [nterlocutor, dated the 17th of November laſt, ſuſtaining the Reaſon of Reduction, founded on the Decree 
of Certification relevant to reduce the Indenture dated the 18th January, 1732. and the Diſpoſition, 25th October 
1732, under which the Defenders claim Except as to the Intereſt of thoſe, who having taken a Day to produce 
their Grounds of Debt; and they alſo ſuſtain the Reaſon of Reduction, (v1z.) that there is no Enumeration of the 
Lands, Lordſhips and Barronies pertaining to the ſaid Company, in the Precept of Seiſin in the ſaid Diſpoſition, 
nor in the Diſpoſition it ſelf : Which was the only Warrant produced and publiſhed for taking the ſaid Infeeftments ; 
and they alſo ſuſtain this Reaſon of Reduction, (viz.) That while the Purſuers were in the Courſe of obtaining an Adju- 
dication againſt the Company, which was obſtrufted by the Company's laking a Day, or Term to produce a Progreſs, 
which they did not do, but ſuffered the Term to be circumduced (or forecloſed :) The ſaid Company, did while that 
Term was current, grant the Diſpoſition in Queſtion, in Prejudice of the Purſjuers Diligence by Adjudication, 
founded on anterior and lawful Debt contracted by the Company, in the Tear One thouſand ſeven hundred and thirty, 
by which the Company was obliged 10 infeoft the Purſuers (i, e. Reſpondents) in an Annual Rent of 36001, 
Sterling, relevant to reduce the Diſpoſition aforeſaid : And alſo they find that the Company could not ſet up this Sum 
Z 27,2151. Sterling, ſubſcribed in Conſequence of their Oraer, by their Secretary Henry Streachy, nor ſecure the 
ame by Infeoftment to the Prejudice of the Purſuers, their anterior and lawful Creditors : And therefore fo far ſuſtain 
the Reaſon of Reduction of the Indenture, Diſpoſition and Infeoftments aforeſaid following thereon ; and ſuſtain this 
Reaſon of Redufion, (viz.) That the allowing Sums ſubſcribed to be paid by the old Bonds or Slips, by any Stock- 
bolder of the Company, to entitle them to new Bonds to be iſſued the 25th of March, 1732, was a Fraud, and 
is relevant to reduce the new Bonds, Indenture, Diſpoſition, and TInfeoftments aforeſaid, in ſo far as the ſame were 
given in Exchange for old Bonds, at the Date of the ſuppoſed Subſcription, held by Perſons, who then were Slock- 
holders of the Company; and they find the Purſuers (i. e. Reſpondents) preferable to the Mails and Duties (i. e. 
Rents and Profits) of the Company's Eſtates of Mariſhal, Southeſk and Linlithgow, at leaſt to the Extent of 36001. 
Sterling, yearly; being the Annual Rent in which the Company was obliged to infeoft the Purſuers, by Virtue of the 
Contract 1730 aforeſuid; ay, and while the Company's Rights to theſe Eſtates ſhall be compleated by Infeoftment 
therein; reſerving to themſelves, then to conſider, whether the Purſuers (1. e. Reſpondents) Preference ſhould con- 
tinue after ſuch Tnfeoſtment hall be taken or not, and reduce, prefer, decern, and declare accordingly. 

The Appellants have appealed againſt the faid Interlocutor of the Lord Ordinary*s, of the 26th of July 
1736; and the 7th of February 1737-8; adhering to the ſaid Interlocutor of the 26th of Jul), as to the three 
Points therein determin'd, and alſo againſt the Lords Interlocutor of the 17th of November 1738, and the 12th 


of January 1738-9, praying they may be reverſed ; but the Reſpondents humbly hope the ſaid Interlocutors 
ſhall be a//irmed, tor the following, among other 


RE 8 O 8 


F OR that by the Law and Practice of Scotland, it is beyond all Controverſy, That Deeds and Writings 
called for, in an Action of Reduction and Improbation, and not produced, are by the Court to be certified 
and declared to be falſe and forged, and of no Validity nor Effect, as to the Purſuers of ſuch Action; and the 
Infeoftment to the Appellants being indeed Nothing without producing the Vouchers for thoſe Debts, for which it 


was ſaid to be a Security, and ſo they being neceſſary Parts of that Deed, and not produced, they came under 
the Certification, \ 


For 


III. 


IV. 


. 


VII. 


VIII. 


(4) 


II. 2 by the Law of Scotland, confirmed by Repeated Judgments, no general or indefinite Burden can 


de created, or become a real Burden upon Lands, when it does not appear by the Infeoftment or Inveſtiture, which 
conſtitute the Feudal Right, what the particular Sums, with which the Lands ſtand burdened are, and to 
what Perſons the ſame are due: And therefore, as by the Diſpoſition, dated the 25th of October 1732, and 
Infeoftments following thereon, under which the Appellants claim, it does not appear that there was thereby any 
real Right created, on the Eſtates of the 7ork-Buildings Company, in Favour of any Perſon. certain, or for any 
certain or definite Sum, the ſame ought to be ſet aſide, and declared void and null. 

For that the Security pretended to have been created, by the Deed produced by the Appellants, ſuppoſing 
they were ſupported®by the Production of Slips and BondgyAaf@to have been iſſued to the Subſcribers, and had 
been deviſed and executed in a proper Manner, to create*a feal Security by the Law of Scotland, is yet re- 
duceable by the Reſpondents, on the ſecond Clauſe of the Act of Patliament, 162 1, as being granted by the 
Company, as a Voluntary Right or Security to defraud the Zatiful and more timely Diligence of the Reſpondents, 
who had not only ſerved Inbibition, but had raifed and "executed Summons of Adjudication, long before the 


Diſpoſition to the Appellants, and inPurſuance thereof did proceed duly to obtain Decreet of Adjudication, 
| — ws 


with Charter and Seiſin thereon. — : 

For that the ſaid Infeoftment is void and null, as proceeding upon a general Precept, to infeoft the Appel. 
lants, in all and ſundry the Company's Lands and Eſtates in Scotland, withoyt, enumerating theſe Lands and 
Eſtates, either in the Precept itſelf, or in the Diſpoſition whereof it ſtands Part, which is a total Nullity of 
the Infeoftment following upon ſuch general Precept, as being a thing utterly unknown in the Law or Practice of 
Scotland, and inconſiſtent with the known manner of conſtituting real and feudal Rights. 

For that while the Reſpondents were in the Courſe of obtaining an Adjudication againſt the Company, and after 
it might have been fully compleated, had not the Company's Agent retarded it, by taking a Term to produce a 
Progreſs, which they never did, but ſuffered®the Term to be circumduced, they thought fit, while bat Term 
was current, to grant the Appellants the ſaid Diſpoſition, in Prejudice of the Reſpondents Diligence by Adjudi- 
cation, founded on an anterior and lawful Debt contracted by the Company Anno 1730, whereby the Com- 
pany were bound to infeoft the Reſpondents in an Annual Rent of 36001. 

For that the Company could not ſet up any Part oe 27,0001. ſaid to be ſubſcribed by their Se- 
cretary, for the Uſe of the Company itſelf, by an Order öf the 24th of March, 1731-2. becauſe the Com- 
py could at no Time create a Security for it/elf, and at that Tiny too late for any Stranger to ſub- 


cribe in Terms of the Propoſals, which required one Fifth to be paid on or before the 28th of January pre- 


ceeding, and the remaining four Fifths on or before the 25th of March thereafter And” that the ſaid Infeoft- 
ment was alſo void, in ſo far as it ſtood as a Security for Bonds iſſued to the Proprietors or Stock-holders of 


the Company at that Time, when the Company was Bankrupt, and in ſuch Circumſtances, they could not 
effectually, in any known Form of Law, create a preferable Security to any Number of themſelves, to the Ex- 
cluſion of their prior Creditors. 

For that the Com any having become Debtors under their Seal to the Reſpondents in the yearly Rent of 36007. 


for the Payment whereof the Company's Eſtates in Scotland were made a Security long prior to the ſaid Deed 


under which the Appellants claim, it was both fraudulent and unjuſt in them to attempt preferring themſelves to 


the Reſpondents, by allowing Sums ſubſcribed to be paid by the Company's old Bonds and Slips (which were 
then at a very great Diſcount) by any Stockholder of the Company, to entitle them to new Bonds, which were 
to be an immediate Charge on the ſaid Lands, as it was giving an undue Preference to themſelves, to the Pre- 
judice of the Reſpondents their fair and real Creditors ; and was an Attempt to throw that, which was properly a 
Debt on their Sock here, upon their Eſtates in. Scotland, upon which the Reſpondents had an immediate Lien before. 

For that as to the three Eſtates of Mariſbal, Southesk, and Linlithgow, the Company had only à Perſona! 
Right, and when Rights are Perſonal, the firſt Conveyances denudes the Debtor, whether by Diſpoſition or Ad- 
Judication 3 and that in the preſent Caſe, the Company had conveyed to the Reſpondents the Perſonal Right in 
Anno 1730, by a Deed containing Procuratory and Precept which entitles the Reſpondents to the Mails and Duties, 
till the Titles of both Parties are compleated by Infeoftment. 


For theſe and other Reaſons the Reſpondents humbly hope the Interlocutors complained of ſhall be affirmed 
and the Appeal diſmiſſed with Coſts. 8 plained of firmed, 


JaMES ERESKINE, 
| W. MURRAY. 
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